
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/GA/761/99/NJ 

In the complaint between: 

 

L A Gafane Complainant 
 

and  

 

The Orion Money Purchase Pension Fund (SA) First Respondent 
Bahwaduba Bus Service (Pty) Ltd Second Respondent 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act of 1956 (“the Act”).  The complaint relates to 

the refusal by the first respondent to pay the complainant a withdrawal benefit upon 

being retrenched by the second respondent. 

 

2. No hearing was held in this matter.  An investigation under my supervision was 

conducted by my investigator, Naleen Jeram.  Accordingly, in determining this matter I 

have relied exclusively on the documentary evidence and written submissions 

gathered during the course of our investigation. 

 

3. The complainant is Lesetja Andries Gafane, a former member and employee of the 

first and second respondents respectively, of Tshware, a rural village approximately 

50km from Pietersburg in the Northern Province.  The complainant is represented by 

Mr N R Makamau of the Transport and Allied Workers Union of South Africa.   

 

4. The first respondent is the Orion Money Purchase Pension Fund, a pension fund duly 
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registered under the Act (“the fund”).  The fund is an umbrella fund consisting of 

various participating employer funds or sub-funds, each of which has its own set of 

special rules regulating membership and benefit structures within the sub-fund.  The 

rules of the fund are divided into two sections, namely, the master rules and the 

special rules.  The master rules apply to all participating employers and members.  

The fund was initially represented by Ms Daphne Stephens of Old Mutual Employee 

Benefits, the administrator of the fund.  During our investigation, Ms Michelle Franke, 

also of Old Mutual, replaced Ms Stephens as the fund’s representative.   

 

5. The second respondent is Bahwaduba Bus Services (Pty) Ltd, a company duly 

incorporated with limited liability according to the company laws of South Africa (“the 
employer”).  The employer is represented by a Mr JJ Boshoff, the administrative 

manager. 

 

6. On 17 September 1984 the complainant commenced employment with the employer 

as a tyre attendant.  With effect from 1 November 1988, the fund was established and 

all eligible employees of the employer were given the option of joining the fund.  The 

relevant rule regulating membership of the fund is rule 2 in the master rules which 

reads: 

 
2.1 ELIGIBILITY 

 

All ELIGIBLE EMPLOYEES may join the FUND provided that they are under the 

NORMAL RETIREMENT AGE. 

 
 

2.2 PARTICIPATION 

 
2.2.1 OPTIONAL PARTICIPATION 

 

Any person who is an ELIGIBLE EMPLOYEE on the PARTICIPATION DATE, 

may choose to participate in the FUND.  If he does not begin participating 

within three months of the PARTICIPATION DATE, his participation will be at 
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the UNDERWRITER’S discretion and will also be on condition that he still 

meets the requirements of the definition of ELIGIBLE EMPLOYEE, that 

evidence of his good health (at his expense) is accepted by the 

UNDERWRITER in respect of participation in any insured benefits and that 

the approval of the TAX AUTHORITIES has been obtained. 

 

2.2.2 COMPULSORY PARTICIPATION 

 
All  persons who become ELIGIBLE EMPLOYEES after the 

PARTICIPATION DATE are obliged to participate in the FUND. 

 

2.2.3 COMMENCEMENT OF PARTICIPATION 

Save for the provisions of Rule 2.2.1, ELIGIBLE EMPLOYEES will begin 

participating in the FUND on the later of 

 

2.2.3.1 the PARTICIPATION DATE, or 

 

2.2.3.2 the date on which they become ELIGIBLE EMPLOYEES. 

 

   2.2.4 CESSATION OF PARTICIPATION 

    

If a MEMBER ceases to be an ELIGIBLE EMPLOYEE for reasons other 

than retirement, retrenchment, withdrawal from service, death or 

becoming a partner, his participation in the FUND will cease on the first 

day of the month following or coinciding with the date on which he ceases 

to be an ELIGIBLE EMPLOYEE. 

 

The FUND will pay the ACCUMULATED GUARANTEED CREDITS and 

ACCUMULATED MARKET LINKED CREDITS to a MEMBER in cash or 

will transfer such amount to an APPROVED PENSION FUND, 

APPROVED PROVIDENT FUND or APPROVED RETIREMENT 

ANNUITY FUND for the benefit of the MEMBER. 

  

   2.2.5 CONTINUATION OF PARTICIPATION 

    

Save for the provisions of Rule 2.2.4, all MEMBERS are obliged to 
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remain MEMBERS until their retirement, retrenchment, withdrawal from 

service or death, as the case may be. 

 

This will also apply to any MEMBER who becomes a partner, 

Contributions and benefits applicable to him in terms of these Rules will, 

however, be based on his RATE OF PAY immediately prior to becoming 

a partner. 

 

A member is defined in rule 1.21 (master rules) as: 
 
 An ELIGIBLE EMPLOYEE who participates in the FUND. 

 

 where the context so permits, member will include 

 

1.21.1 a member who has retired from the FUND and 

1.21.2 a member who is in receipt of a benefit from the INCOME FUND. 

 

An eligible employee is defined in rule 1.15 (master rules) as: 
 

 A person in the employ of the PARTICIPATING EMPLOYER who 

satisfies any one of the category descriptions outlines in the Special 

Rules. 

 

The special rules, in turn, refer to the employer as the participating employer and 

confirm the participation date to be 1 November 1988. No other requirements are set 

out in the special rules.  In terms of rule 2.2.1, all eligible employees had the option to 

participate in the fund.  The complainant elected to participate in the fund. 

 

7. Contributions by members and the participating employer are regulated by rule 3, 

(master rules) the material provisions of which, read: 
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3.1 Amount 

 

3.1.1  

3.1.2 MEMBER’S CONTRIBUTIONS 

 

3.1.2.1 CURRENT CONTRIBUTIONS 

 

The PARTICIPATING EMPLOYER will decide which categories of 

MEMBERS have to make current contributions to the FUND each month.  

If the MEMBER falls within one of the se categories, his contribution will be 

calculated as a percentage of his RATE OF PAY. This percentage will be 

shown in the Special Rules. 

 

3.1.2.2 PAST PERIOD CONTRIBUTIONS… 

 

  3.1.2 PARTICIPATING EMPLOYER’S CONTRIBUTIONS 

 

3.1.2.1 CONTRIBUTIONS IN RESPECT OF CURRENT AND PAST SERVICE 

 

The PARTICIPATING EMPLOYER will make a monthly current contribution 

in respect of each MEMBER in his service.  This contribution will be equal 

to  

 

A. an amount calculated as a percentage (as stipulated in the Special 

Rules) of the MEMBER’S aggregate RATE OF PAY for that month. 

 

PLUS 

 

B. the amount required to provide the benefits applicable to a MEMBER in 

terms of Benefit Sections C to G. 

 

The contribution set out above will be dealt with in the following manner: 

 

3.1.2.1.1 The amount due in respect of the MEMBER’S proportionate 

share of the costs will be deducted from the contribution in A. 

above and the remaining balance applied in terms of Benefit 
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Section A and/or Benefit Section B as a contribution by the 

PARTICIPATING EMPLOYER in respect of the MEMBER. 

 

3.1.2.1.2 The amount in terms of B. above will be applied as a premium in 

respect of the benefits in terms of Benefit Sections C to G. 

 

The contribution in terms of Rule 3.1.2.1.A may, in terms of the Special 

Rules, consist of a contribution in respect of current service AND a 

contribution in respect of any past period deemed to be PENSIONABLE 

SERVICE for the purposes of these Rules. 

 

3.1.2.2 SUPPLEMENTARY CONTRIBUTIONS... 

 

3.1.2.3 AD HOC CONTRIBUTIONS... 

 

3.2 CHANGES IN CONTRIBUTIONS... 

 

3.3 PAYMENT OF CONTRIBUTIONS 

 

3.3.1 If the MEMBER must contribute to the FUND, the PARTICIPATING EMPLOYER 

may 

 

3.3.1.1 deduct the MEMBER’S contribution from his wage at the end of each pay-

period 

or 

 

3.3.1.2 if so stipulated in the Special Rules, pay such contribution on the 

MEMBER’S behalf. 

 

If Rule 3.3.1.1 applies, the MEMBER’S first contribution will be deducted from his 

wage at the end of the first pay-period during which he began participating. 

 

3.3.2 The PARTICIPATING EMPLOYER will pay the contributions in Rule 3.3.1 and the 

contributions in terms of Rule 3.1.2 to the UNDERWRITER. 

 

Such payment must be made within seven days of the end of the calendar month to 
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which the contributions relate.  If payment does not take place within two months of 

the expiry of this seven-day period, the UNDERWRITER will be obliged to inform 

the REGISTRAR immediately. 

 

In terms of the special rules (general section) members are not required to contribute 

and it is specifically stipulated that the participating employer shall pay the member’s 

current contributions on his behalf.  Furthermore, also in terms of the special rules 

(general section) the employer is required to contribute at a rate of 8.51% of the 

member’s pay for each month plus the amount required to provide the benefits 

applicable to the member in terms of section C – G.  These benefit sections were not 

selected by the employer and therefore not applicable to the complainant.   

 

8. Therefore in terms of rule 3 (general section) read together with the special rules, the 

complainant was not required to contribute.  However, the employer was required to 

contribute on a monthly basis.  Furthermore, in terms of rule 3.3.2 (master rules) the 

employer was required to pay the contributions to the underwriter of the fund within 7 

days of the end of the month in respect of which the contributions relate. 

 

9. On 13 August 1997, the complainant was dismissed from service for allegedly being 

absent without leave.  No benefit was paid by the fund as its rules did not make 

provision for a benefit upon termination of service of an eligible employee other than 

for retrenchment. The complainant referred his dismissal to the Commission for 

Conciliation, Mediation and Arbitration (“CCMA”).  On 3 October 1997, Mr Daniel, the 

CCMA Commissioner, made an order essentially incorporating a settlement 

agreement reached between the parties.  The material provisions of the agreement 

read as follows: 

 
1. The employer will offer the employee re-employment under the same terms and conditions 

as he enjoyed before. 

2. Re-employment will commence on Monday 06 October 1997. 

3. The employee will be issued a final written warning for absenteeism. 
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10. On 6 October 1997, the complainant duly commenced employment with the employer, 

for reasons which appear below, the employer decided not to place the complainant on 

the pension fund and accordingly refused to make any contributions on behalf of the 

complainant.  On 31 October 1998, the employer embarked on a restructuring of the 

company resulting in the complainant together with several other employees being 

retrenched.  The relevant rule regulating the payment of pension benefits upon the 

retrenchment of a member was rule A.5.1 contained in the master rules under the 

section entitled Benefit Section A.  The rule reads : 

 
A.5.1 AMOUNT PAYABLE 

  

If the MEMBER is obliged to leave the PARTICIPATING EMPLOYER’S service as 

a result of retrenchment or a reduction in, or reorganization of staff, all contributions 

due in respect of him in terms of Rule 3.1 will cease.  The member will receive 

 

A.5.1.1 his ACCUMULATED GUARANTEED CREDITS 

OR 

A.5.1.2 the benefit that would have been payable in term of Rule A.6, had 

he withdrawn from the PARTICIPATING EMPLOYER”S service. 

 

The Special Rules will stipulate whether Rule A.5.1.1. or Rule A.5.1.2 applies. 

 

  A.5.2 MANNER OF PAYMENT 

 

The UNDERWRITER will pay the amount to which the MEMBER is entitled in terms 

of 

 

A.5.2.1 Rule A.5.1.1, to the MEMBER in cash; 

A.5.2.2 Rule A.5.1.2, in accordance with the provisions applicable to such benefit 

in terms of Rule A.6. 

 

In terms of rule 5 contained in the special rules of the fund under the section dealing 
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with benefits, rule A.5.1.1 was applicable to the complainant. 

 

Accumulated guaranteed credits is defined in rule 1 (master rules) as follows: 

 
1.1 ACCUMULATED GUARANTEED CREDITS: The sum of 

 

1.1.1 The MEMBER’S CURRENT GUARANTEED CREDITS, and 

1.1.2 The MEMBER’S PAST PERIOD GUARANTEED CREDITS, and 

1.1.3 The PARTICIPATING EMPLOYER’S CURRENT GUARANTEED 

CREDITS, and 

1.1.4 The PARTICIPATING EMPLOYER’S SUPPLEMENTARY GUARANTEED 

CREDITS, and 

1.1.5 The MEMBER’S share of any surpluses distributed in terms of Rule 5.4, 

and 

1.1.6 FUND INTEREST on the above amounts. 

 

The total of a MEMBER’S accumulated guaranteed credits, together with his 

ACCUMULATED MARKET LIKED CREDITS, will be limited to a maximum of his 

equitable share of the FUND. 

 

1.2 ACCUMULATED MARKET LINKED CREDITS:  The sum of 

 

1.2.1 The MEMBER’S CURRENT MARKET LINKED CREDITS, and 

1.2.2 The MEMBER’S PAST PERIOD MARKET LINKED CREDITS, and 

1.2.3 The PARTICIPATING EMPLOYER’S CURRENT MARKET LINKED 

CREDITS, and 

1.2.4 The PARTICIPATING EMPLOYER’S SUPLEMENTARY  MARKET 

LINKED CREDITS, and 

1.2.5 The MEMBER’S share of any surpluses distributed in terms of Rule 5.4. 

 

The total of a MEMBER’S accumulated market linked credits, together with his 

ACCUMULATED GUARANTEED CREDITS, will be limited to a maximum equal to 

his equitable share of the FUND. 

 

Participating employer’s current guaranteed credit is defined in rule 1.3.1 (master 
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rules) as follows: 

 
 Any portion of the PARTICIPATING EMPLOYE’S nett current contributions made in respect 

of the MEMBER in terms of Rule 3.1.2.1 and Rule 3.4.1.1 that has been invested in the 

Guaranteed Fund. 

 

Participating employer’s current market link credits is defined in rule 1.3.2 (master 

rules) as follows:  

 
The value (as determined by the UNDERWRITER) of the Orion Market linked units 

purchased by any portion of the PARTICIPATING EMPLOYER’S nett current contributions 

made in respect of the MEMBER in terms of Rule 3.1.2.1 and Rule 3.4.1.1. 

 

Fund interest is defined in rule 1.18 as: 

 
Bonuses at the rate determined by the TRUSTEES from time to time on the advice of the 

VALUATOR. 

 

11. Therefore, the complainant upon his retrenchment was prima facie entitled to his 

“accumulated guaranteed credits” as defined above.  He seeks an order directing the 

employer to pay the contributions to the fund which ought to have been paid during his 

period of membership and also seeks an order directing the fund to pay him his 

retrenchment benefit.   

 

12. Mr Boshoff, acting on behalf of the employer, submitted the following response to the 

complaint : 

 
The fund is a non-contributory fund. 

 

When Mr. Gafane was dismissed on 13/08/1997 for been absent without leave.  He went to the 

CCMA.  The CCMA upheld his dismissal.  We came to an agreement at the CCMA that 

Bahwaduba Bus Service would re-employ Mr Gafane  as a new employee and he therefore would 
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forfeit all previous benefits. 

 

Mr Gafane was re-employed on 6/10/97.  All new employees qualify to become a member of the 

pension fund only after 12 months service.  Mr Gafane was retrenched on 31/10/98.  For that 

reason he was not put on the pension fund.  Mr Gafane can thus lay no claim towards any 

pension being paid to him. 

 

13. Needless to say that the aforesaid response is inadequate as it does not deal with all 

the allegations contained in the complaint, nor does it answer the question as to 

whether the complainant was a member of the fund or in terms of which rule the 

employer exercised his discretion not to “… put the complainant on the pension fund”. 

My investigator specifically requested Mr Boshoff to submit a more detailed response 

dealing with the above issues.  He failed to submit any further submissions.  

 

14. Ms Franke acting on behalf of the fund submitted a comprehensive response.  She 

firstly contended that upon the complainant’s re-employment on 6 October 1997 a new 

period of employment commenced in terms of the settlement agreement.  This is 

evident from the express wording contained in the settlement agreement, in terms of 

which the employer was instructed to offer the employee (complainant) re-employment 

under the same terms and conditions as he enjoyed before.  The word re-employment 

is a clear indication that new employment is to commence.  Furthermore, the 

settlement agreement does not expressly indicate that the complainant was to be 

retrospectively reinstated, nor that the employment contract as existed on 13 August 

1997 was to continue or subsist between the parties.  Therefore, she concluded that 

the complainant was not employed for 13 years of service as stated in his complaint.  

Rather, in terms of the new contract his employment commenced on 6 October 1997 

and accordingly his membership of the fund also commenced on that date.   

 

15. Ms Franke further argued that the fact that the complainant became an eligible 

employee on 6 October 1997 does not mean that he has an automatic right or 

entitlement to receive a benefit in terms of the rules of the fund.  In this regard she 
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referred to the definition of member which requires the person to be an “eligible 

employee who participates in the fund”.  Therefore, there are two criteria for 

membership to a fund:  firstly,  the person must be an eligible employee and secondly, 

such person must participate in the fund. Ms Franke acknowledged that the 

complainant fulfilled the first criterion however, she contended that the second criterion 

of participation had not been met.  She referred to several dictionaries for the definition 

of “participate” and concluded that it required activity or performance, which in the 

context of this fund require the complainant to ensure that the employer contributed on 

his behalf and such contributions were paid to the fund.  She argued that the failure by 

the complainant to ensure that his contributions were made by the employer effectively 

resulted in him not participating in the fund and therefore precluded him from being a 

member of the fund.   

 

16. The third argument advanced on behalf of the fund is that the complainant’s benefit 

was in fact nil, because according to the definition of “members accumulated credit” it 

is required that the employer contribute before any accumulated credit can exist, that 

is, the definition of accumulated credit and the calculation thereof requires that 

contributions be made in terms of rule 3.1.2.1 (master rules) and thereafter the net 

amount be invested in a guaranteed fund investment. Accordingly, in terms of the 

accounting structure of the fund, where no contributions are received in respect of the 

member, the value of the member’s accumulated credit is nil. However, Ms Franke 

conceded that there is a claim against the respondent employer for the payment of 

relevant contributions by virtue of rule 3.3.2 (master rules).  Therefore, she requested 

and order directing the employer to effect payment of contributions in respect of the 

complainant for the period 6 October 1997 to 31 October 1998 and that such amount 

be paid to the fund.  Upon the receipt of such amount, the fund would be able to 

comply with its master and special rules concerning the calculation of the retrenchment 

benefit and be able to pay the benefit. 

 

17. Payment of any pension benefit from a pension fund is regulated by the rules and the 
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right to entitlement to the benefit arises there from.  In terms of section 13 of the Act: 

 
“…the rules of a registered fund shall be binding of the fund and the members, shareholders and 

officers thereof, and on any person who claims under the rules or whose claim is derived from a 

person so claiming”.   

 

The rules determine the right to entitlement to a pension benefit regardless of the 

actions or attitude of a functionary within the fund such as the participating employer, 

administrator, actuary, underwriter etc. 

 

18. When the complainant was dismissed for the first time on 13 August 1997 he was not 

entitled to a withdrawal benefit from the fund as the rules of the fund do not make 

provision for a benefit upon termination of service other than retrenchment.  The 

complainant lodged an application with the CCMA challenging his dismissal.  The 

parties there entered into a settlement agreement, in terms of which, the employer 

agreed to offer the complainant re-employment under the same terms and conditions 

as he enjoyed before and such re-employment commenced on 6 October 1997.  From 

the papers it is unclear whether the fund advised the complainant of the possible 

pension consequences were his dismissal to be upheld by the CCMA.  Nevertheless, 

the complainant signed the settlement agreement and  there is no evidence showing 

duress, undue influence or that he made an uninformed choice or that he was 

improperly advised by the fund.  Therefore, in effect the complainant’s services were 

lawfully terminated on 13 August 1997 and in terms of the rules of the fund, he was not 

entitled to a withdrawal benefit at that point in time. 

 

19. Upon the complainant’s re-employment in October 1997, in terms of rule 2.2.2 (master 

rules) it was compulsory for him to be a member of the fund and in terms of rule 2.2.5 

(master rules) “…all members are obliged to remain members until their retirement, 

retrenchment, withdrawal from service or death, as the case may be”.  Therefore, the 

rules of the fund do not allow for the complainant not to be a member of the fund 
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unless one of the events specified above occurs.  Furthermore, there is no rule 

allowing for any “waiting period” before an eligible employee is entitled to become a 

member of the fund. 

 

20. With regard to Ms Franke’s argument of participation, this issue has been fully 

canvassed in the determinations of Sekele v Orion Money Purchase Pension Fund 

and One Other (PFA/NP/69/99 – preliminary and final determinations) and Sathekge v 

Orion Money Purchase Pension Fund and One Other (PFA/GA/714/99 – preliminary 

and final determinations).  It is unnecessary to repeat all the arguments again other 

than to state that in terms of rule 2.2, the fund recognizes two forms of participation, 

namely:  optional participation and compulsory participation. With regard to the former, 

any person who was an eligible employee on the participation date (1 November 1988) 

had the option of participating in the fund.  However, in terms of rule 2.2.2 all persons 

who became eligible employees after 1 November 1988 were obliged to participate in 

the fund.  Since the complainant became a member after this date he was obliged to 

participate in the fund.  Hereafter, the rule regulates commencement, cessation and 

continuation of participation.  On a proper interpretation of rule 2.1 and 2.2 it is evident 

that participation refers to the option granted to all eligible employees as at 1 

November 1988 as regards the election to join the fund and not whether contributions 

had been made on their behalf. Therefore, I am satisfied that since the complainant 

joined the fund after 1 November 1988, his participation was automatic and any 

election was inapplicable. 

 

21. The argument in respect of the complainant’s benefit being nil due to no contributions 

being made by the employer has also been fully canvassed in the Sekele and 

Sathekge determinations (op cit). Suffice it to say that the failure by the employer to 

pay these contributions or alternatively the failure by the fund to collect the 

contributions does not alter the fund’s liability in respect of the withdrawal benefit.  The 

fund’s liability to pay the complainant’s retrenchment benefit arises from rule A8.5.1.  

In terms of rule 3.1.2.1 it is obligatory for the participating employer to make monthly 
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contributions in respect of each member (8.5% of member’s salary) in his service.  

Rule A8.5.1 is based on the assumption that contributions are made timeously in terms 

of this rule and other applicable contribution rules.  The fund may very well have a 

claim for damages against the employer, but such a claim does not discharge its 

liability to the complainant. Therefore, I am satisfied that the fund is liable to pay the 

complainant his withdrawal benefit, even though the employer failed to actually pay the 

contributions due.   

 

22. However, Ms Franke is correct in her contention that the employer’s breach of rule 3.3 

by failing to make contributions on behalf of the complainant has caused the fund to 

suffer loss. Therefore, the employer is not only liable to pay the contributions in 

respect of the complainant in terms of rule 3.3, but also the consequential losses 

arising from its breach equating to any further benefits due to the complainant as part 

of his “accumulated guaranteed credits” and his entitlement to demutualisation 

proceeds.  Accordingly, the order of this tribunal is as follows: 

 

22.1. The first respondent is directed to compute the complainant’s benefit in 

terms of rule A5.1.1 (master rules) read together with the special rules. In 

calculating the benefit, the fund shall deem the complainant’s membership to 

be from 6 October 1997 to 31 October 1998. 

 

22.2. The first respondent is directed to pay the amount calculated in paragraph 

22.1 together with interest thereon at the rate prescribed at the Prescribed 

Rate of Interest Act for a judgement debt from 1 January 1999 to the date of 

payment, within 6 weeks of the date of this ruling. 

 

22.3. The second respondent is directed to pay the first respondent the amount 

calculated in paragraph 22.2, within 2 weeks of the date on which the first 

respondent complies with the ruling in 22.2. 
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Dated at CAPE TOWN this 6th day of February 2001. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 
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